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David Albaran appeals a judgment convicting him of receiving stolen property

(Penal Code § 496, subd. (a)1; count 1) and burglary (§ 459; count 2). The court
sentenced Albaran to four years eight months in prison: four years for burglary and eight
months consecutive for receiving stolen property. Albaran contends, and the Attorney
General concedes, that his sentence for receiving stolen property should be stayed
pursuant to section 654. We modify the judgment to stay the sentence imposed for
receiving stolen property.

FACTUAL AND PROCEDRUAL BACKGROUND

Albaran and another man burglarized a home in Salton City, California. Husband
and wife neighbors witnessed Albaran and his companion drive a car onto the home's
front yard and Albaran carrying items from the home to the car's trunk. The husband
went outside and yelled the license plate number to his wife, who was on the phone with
police dispatch. After the husband yelled to the burglars, Albaran jumped into the
passenger seat and the car sped away. When police arrived at the scene they found a
broken bedroom window and the home ransacked.

The officers checked the car's registration and learned the car had been stolen
shortly before the burglary. Police found Albaran, his companion and the car a few hours
later while investigating a cell phone theft. Officers arrested the two men. At trial, the
husband neighbor identified Albaran as the man he saw loading property into the stolen

car and the homeowner identified the property found in the car as hers.

1 Statutory references are to the Penal Code unless otherwise noted.
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A jury convicted Albaran of receiving stolen property and burglary, and acquitted
him of a third charge of unlawfully driving or taking a vehicle (Veh. Code, § 10851,
subd. (a)). The court sentenced Albaran to consecutive sentences of four years for
burglary and eight months for receiving stolen property.

DISCUSSION

Section 654 provides that an act or omission may not be punished under more than
one provision of law. Where a defendant has been convicted of two crimes arising from
the same act, the execution of the sentence imposed on one of the crimes must be stayed.
(People v. Rodriguez (2009) 47 Cal.4th 501, 507.) The Attorney General properly
concedes Albaran's conviction for burglary (count 2) and receiving stolen property (count

1) were part of an indivisible course of criminal conduct, and that the lesser eight-month

sentence imposed on count 1 should have been stayed.2 We modify the sentence to stay

the sentence imposed on count 1 pursuant to Penal Code section 654.

2 Albaran's opening brief sought a stay on the sentence imposed on count 2. His
reply brief, however, recognizes the sentence on count 1, receiving stolen property,
should be stayed as subordinate to the sentence imposed on the burglary conviction
(count 2).



DISPOSITION
The judgment is modified to stay the sentence on count 1 and is otherwise
affirmed. The trial court is directed to amend the abstract of judgment accordingly and to
forward a certified copy of the amended abstract of judgment to the Department of

Corrections and Rehabilitation.

MCDONALD, J.

WE CONCUR:

HALLER, Acting P. J.

IRION, J.



